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SUMMARY

Requires all California residents to carry a minimievel of health insurance coverage
for themselves as well as for their dependentsaldishes a state purchasing pool
through which qualifying individuals would be alled to obtain subsidized or
unsubsidized health care coverage. Expands ditgitur the Medi-Cal and Healthy
Families programs, and increases Medi-Cal prowviaies for hospitals and physician
services. Requires health plans and insurersféo ahd renew, on a guaranteed basis,
individual coverage in five designated coverage@aties, regardless of the age, health
status, or claims experience of applicants, arabéshes new modified community
rating rules for the pricing of individual coverag€ontains provisions intended to
reduce or offset a portion of the costs of healtvecage as well as several new programs
and initiatives related to prevention and promotidhealth and wellness. Expresses
intent that financing for the bill's provisions sheome from a variety of sources,
including federal funds related to Medi-Cal and lteaFamilies program expansions,
fees from employers, revenues from counties, fae$lpy acute care hospitals, premium
payments from individuals, and funds from a newatmo tax. Some of these financing
measures would be contained in a proposed baltatine. Makes implementation of its
provisions contingent upon a finding by the DireabFinance that sufficient state
resources are available to implement the provisions

Continued---
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CHANGES TO EXISTING LAW

|. Mandate to maintain minimum creditable coverage- sections of bill: 11, 12, 54

A. Requirement to enroll in and maintain minimum aeditable coverage

Existing law does not require residents to maingaminimum level of health insurance
coverage. This bill would, beginning on July 1, @pdequire all residents and their
dependents to enroll in and maintain minimum cedalé coverage. The bill would direct
the Managed Risk Medical Insurance Board (MRMIBgs$tablish, by regulation, the
definition of minimum creditable coverage on ordrefMarch 1, 2009, as well as
standards for minimum creditable coverage tha, mtnimum, apply to the individual
insurance market. The bill would require minimuraditable coverage to include
physician, hospital, and preventive services a$ agehny coverage requirements under
existing law. In determining the standards for imumm creditable coverage, including
the scope of services, deductibles, co-paymeninegents, and coverage of services
outside of the deductible, the MRMIB would be reqdito consider the degree to which
minimum creditable coverage protects residents ftatastrophic medical costs, the
extent to which any cost sharing requirements woeker appropriate and timely care,
including whether preventive services should belireg to be provided without any
deductible, the affordability of coverage, the imtpace of periodic health evaluations
and preventive care, and other factors.
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Compliance with the mandate would not be requinretil several provisions of the bill
were implemented, including establishment by retgprieof a definition by MRMIB of
minimum creditable coverage and a process for engthiat residents obtain minimum
coverage, and implementation of the bill's coveragpansions, purchasing pool
provisions, and tax credit provisions. In additionplementation of the requirement to
enroll in and maintain minimum creditable coveraageell as all other provisions of the
bill, would be contingent on a finding being madettwe Director of Finance that
sufficient financial resources necessary to implantiee bill's provisions are, or will be,
available, as specified.

B. Exemptions

The bill would exempt individuals with income atlmglow 250 percent of the federal
poverty level (FPL) from the requirement to maintaiinimum creditable coverage if
premium costs exceed five percent of that individuamily income. Residents who
have been in California for six months or less who are, on that basis, not eligible for
guaranteed issue of health insurance coverage otitar provisions of the bill would
also be exempted.

Additionally, by January 1, 2010, MRMIB would begrered to adopt regulations to
establish and review affordability and hardshimdtads, by which individuals could
apply for a temporary or continuing exemption frdbma mandate. In establishing the
affordability and hardship standards, MRMIB woukldequired to consider a number of
factors, including the total out-of-pocket costsri@inimum coverage, the cost-sharing
levels as a percentage of an individual's incomsespecified, the impact of premium
costs on the ability of an individual to afford ettbasic life necessities, and the effect of
the exemption criteria on premium levels for alhhle care coverage enrollees. MRMIB
would be required to report to the Legislature gtredDepartment of Managed Health
Care (DMHC) on the number of individuals who arerapted from the coverage
mandate.

C. Enforcement

This bill would require MRMIB to establish by regitibn methods to ensure that
uninsured individuals obtain the minimum healthecawverage. This bill would require
MRMIB to pay the cost of health care coverage dmalfeof an individual who has been
uninsured for at least 62 days, and to establishaads by which funds advanced for
coverage may be recouped by the state from indasdior whom coverage is purchased.

This bill would authorize MRMIB to enter into anragment with the Franchise Tax
Board (FTB) to use its civil authority and proceekirin compliance with notice and

other due process requirements imposed by lawglteat funds owed to the state that
were advanced on behalf of uninsured individuélscording to the Senate Revenue and
Taxation Committee, all existing practices utilizgdthe FTB to collect funds owed to
the state could be used to recoup funds advangealytéor coverage for uninsured
individuals, including the ability to assess intgrand monetary penalties, offset taxpayer
refunds, garnish wages, file judgments, and impasdiens.
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The bill would require that, to the extent possilebesting reporting processes employed
throughout the state to report on the employmedttax status of individuals and other
existing mechanisms are to be used to implemergrnf@cement of the individual
mandate. Relevant state agencies would be requairesbperate with MRMIB and other
responsible entities in undertaking these actwiied implementing these provisions of
this bill. Before entering into any agreementdwather agencies or departments,
MRMIB would be required to report to the Legislaun the methods it would use to
identify individuals with and without coverage, havdividuals would be notified of the
availability of coverage and timeframe to enrotitians to enroll the uninsured, and
actions to be taken if individuals do not enrdithplementation of these enforcement
provisions would also be contingent on a budget@pyation.

Plans and insurers could also impose a preexistingdition exclusion period of up to 12
months on coverage they offer to any person whs faicomply with the mandate for
more than 62 days. Additionally, upon their enmaht into coverage, they could only
enroll in the lowest coverage choice category.

MRMIB would also be required to establish and nmamt statewide education and
awareness program to inform California residenttheir obligation under the individual
mandate, identify and implement methods and stiegeg establish multiple entry points
and opportunities for enrollment in public or pte&overage, and establish methods by
which individuals who have not obtained health careerage are informed of the
methods available to obtain affordable coverageuin public programs, the statewide
purchasing pool established under this bill to thaimistered by MRMIB, and
commercial coverage. Additionally, the bill woydrmit school districts, on or after
January 1, 2010, to provide an information sheganging health insurance requirements
to specified parents and guardians based on a ageriplat is developed by the California
Department of Education, the Department of HealireGServices (DHCS), and

MRMIB.

Comments and issues

1. Mandate not contingent on enactment of proposeitiative. While implementation
of the requirement to enroll in and maintain minimareditable coverage is contingent
on a finding being made by the Director of Finatiwd financial resources necessary to
implement the bill's provisions are available sitnot contingent on enactment of the
proposed financing initiative per se (discussedwel A recommended amendment
would be to make it clear in the bill that implertagion of the mandate and its
enforcement is contingent on passage of the iviéat

Suggested language:
On page 19 of the bill, lines 18 — 39, amend addais:

8899.50. (a) On and after July 1, 2010, everyfQailia resident shall be enrolled in and
maintain at least minimum creditable coverage,edmeéd by the Managed Risk Medical
Insurance Board pursuant to Section 12739.50 olingierance Code, unless otherwise
exempt pursuant to subdivision (d).
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(b) On and after July 1, 2010, a subscriberl glidhin and maintain at least minimum
creditable coverage, as defined by the Managed Rekical Insurance Board, for any
person who qualifies as his or her dependent. Bgrgses of this chapter, the term
"dependent” means the spouse, registered domestiep, minor child of the subscriber,
or a child 18 years of age and over who is depeamalethe subscriber, as defined by the
Managed Risk Medical Insurance Board.

(c) Notwithstanding subdivisions (a) and (b)ngiance with those subdivisions shall
not be required until Sections 12739.50, 1273%51,12699.211.01 of the Insurance
Code, Section 17052.30 of the Revenue and Tax@wale, and Sections 14005.301 and
14005.305 of the Welfare and Institutions Codeimemented, and only so long as
these sections remain operative, and the ManagadNRedical Insurance Board has
defined by regulation the minimum creditable cogerthat will satisfy the requirements
of this section.

(d) Compliance with subdivisions (a) and (b) shalhot be required if an initiative
measure containing funding for the Act is not appreed by the voters.

2. Scope of minimum creditable coverage uncleander the language of the bill, it is
unclear whether benefits such as prescription dovgrage and maternity coverage
would be included in the definition of minimum crtadble coverage, or that preventive
services would be required to be provided outsfdng deductible that otherwise
applies, or that preventive services would inclatigpreventive services, including
detection and management of chronic conditionss dtso not clear what maximum
level of deductibles and other cost sharing wo@germitted, or whether the definition
would include a limit on out-of-pocket costs. Asfted, these determinations would be
made by MRMIB.

3. Application of minimum creditable coverage toogip market unclear.lIt is not clear
how the definition of minimum creditable coveragattMRMIB develops would apply
to group coverage or how MRMIB would determine wiygies of group coverage satisfy
the mandate. The bill states only that the dedinibf minimum creditable coverage that
MRMIB develops is intended to apply, at a minimumindividual coverage. Without
action by MRMIB to define what types of group caage satisfy the mandate, most
residents would not be able to certify, if askéeht their coverage satisfies the minimum
requirements. If MRMIB were to deem categories@mferage as meeting the minimum
creditable coverage standard, such as all grouprage or multiple employer welfare
arrangements, it could have the effect of undemgitine standard for large numbers of
residents.

4. Deductibles and other cost sharing not counted iifioadability exemption. The
affordability exemption in the bill for residentstivincomes below 250 percent of the
FPL does not take into consideration the costedtdtibles or other cost sharing. For
many residents, even many with incomes below 25€epé of the FPL, the premium
costs associated with minimum coverage, if it ghtdeductible coverage, could meet the
requirements of costing below five percent of theoomes, which would make those
residents subject to the mandate, even wheredosalof coverage, including the high
deductibles, exceed five percent of income.
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5. Process to determine affordability exemptions uradie |t is unclear in the bill how
MRMIB would determine additional affordability exg@tons, beyond those provided in
the bill. It is not clear if MRMIB would grant adanal blanket exemptions based on a
broader consideration of out-of-pocket costs, mitlthe additional exemptions to case-
by-case exemptions. Considering and hearing iddalirequests for hardship
exemptions is likely to require significant res@s@nd administrative expenses for
MRMIB.

6. Enforcing mandate could be difficult.Based on the experience in Massachusetts,
which has a mandate to maintain minimum coveragéasi to that proposed in ABX1 1,
enforcing this type of mandate could be difficultccording to the information provided
by the Commonwealth Connector, which is chargedt witplementing many provisions
of Massachusetts’ law, only 50 — 75 percent ofuthimsured population has enrolled in
some form of coverage as of January, 2008. Itagpbased on early analysis, that
compliance among persons who are not eligibledbsglies has been weakest. The
penalties for noncompliance in the first year alatively weak in Massachusetts (loss of
a personal tax exemption equal to $219), and ndltease in the second year of
implementation to half of the cost of the lowesstgalan providing minimum coverage,
which program administrators hope will encouragsatgr compliance. The author and
administration believe the system proposed by ABXtill produce greater compliance
by automatically enrolling persons who are ideatifas not having minimum coverage
into such coverage and recouping the costs from.the

7. ldentifying persons not complying, accurately enlialy them into coverage, and
recouping costs could also be difficultt is not clear how MRMIB would determine
who is not complying with the mandate to maintainimum creditable coverage. The
author indicates that persons lacking minimum cagermwould be identified at the point
they seek medical services or request state ssnbcg determining whether they are, in
fact, subject to the mandate, would be a difficmtertaking, given that they may be
exempt based on income, have sub-minimum covehegetalifies under the
grandfathering provisions for such coverage, oehather coverage that they don’t know
about at the time they seek services. Under theMiRMIB would describe this process
in a report to the Legislature by March, 2010.

8. Scope of FTB enforcement authorityAccording tathe Senate Revenue and

Taxation Committee staff, the bill would allow FTI&use all of its enforcement powers

to recoup amounts owed to the state by personsanhdetermined not to have minimum
coverage and are automatically enrolled in it,udatg the ability to place liens on
property and garnish wages. The author has iretichiat the Legislature can curtail this
practice, if necessary, in the futu@egardless, recouping costs of coverage from people
who are identified as lacking minimum coverage antbmatically enrolled in it could be
very difficult, reducing the amount the state ituatly able to recover and adding costs to
the plan.
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II. Purchasing pool, coverage expansions, and proged tax credits - sections of bill:
31.1-31.6, 43, 48-51, 53, 55-56, 57.1-57.7, 58.564970, 73, 84

A. Medi-Cal and Healthy Families eligibility changes

California provides health coverage, for certaiividuals and families who qualify,
through Medi-Cal and Healthy Families. Medi-Cah@ministered by the DHCS.
Healthy Families provides low-cost health, derdakl vision coverage to children who
are uninsured and do not qualify for full scope MEdl without a share of cost. Current
law extends Medi-Cal eligibility to children in falmes with incomes up to 100 or 133
percent of the FPL, depending on their age, andiwgifamilies with incomes up to
approximately 100 percent of the FPL under the M&aliprogram. Some very low
income 19- and 20-year-olds may be eligible for Medl under the medically indigent
program. Parents and other caretaker relativesligiible for Medi-Cal under several
different eligibility categories with varying incaceilings. Generally, persons do not
pay premiums to be enrolled in Medi-Cal and may payinal co-payments for services.

MRMIB administers Healthy Families and the majoonfyfunding comes from the
federal State Children’s Health Insurance Progr@@HIP). Healthy Families eligibility
is for those children in families with income th&greater than the eligibility
requirement for Medi-Cal but not more than 250 petof the FPL. Healthy Families
requires families to pay monthly premiums and lagepayments.

In addition, under federal law, SCHIP and Medigaidgrams are limited to U.S. citizens
and “qualified aliens,” a selected group of legaimigrants. Another important provision
of federal law is the federal Deficit Reduction AD(RA) which authorizes states to use
benchmark plans, which allow the state more flditybin determining benefits and cost
sharing.

ABX1 1 would make a number of changes in eligipifiir the Medi-Cal and Healthy
Families programs:

» Effective July 1, 2009, increase the income linitHealthy Families eligibility for
children in families with incomes between 250 af@ Bercent of the FPL ($51,500
for a family of three). This start date is earligan all other provisions of the act.
ABX1 1 would require these newly eligible familispay higher monthly premiums
for covering their children, $25 per child with arimum of $75 per family. The bill
would also expand eligibility for the Healthy Faied and Medi-Cal programs to
children without regard to their immigration statmso otherwise meet program
requirements.

* Expand Medi-Cal eligibility for 19- and 20-year-sldnd parents and caretakers with
incomes up to 250 percent or less of the FPL. tik@se expansions to occur, DHCS
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must obtain federal approval. Coverage would bmfthe pool by a Cal-CHIPP
Healthy Families plan, which would be a benchmaak p

» Make low-income childless adults eligible for pulgirograms. Those in families
with incomes of 100 percent or less of the FPL wowgkteive their benefits through a
Medi-Cal plan designed by DHCS that is equivalerthe Cal-CHIPP Healthy
Families plan but would face limitations that doafiply to other Medi-Cal
recipients, including no use of income disregal@ss of certain procedural rights,
and no right to retroactive coverage. Those wathify incomes between 100 and
250 percent of the FPL would receive coverage tjinaCal-CHIPP Healthy
Families benchmark plan through the purchasing.p&tbibility would be limited to
those who are not offered employer-sponsored heatth coverage or are not
enrolled in or eligible for health care programservices which the employer claims
for purposes of the pay or play requirement. TiHeMould make this expansion
contingent on counties providing a share of théscos

» Coverage for the childless adult in families witikoames of 100 percent or lesstloé
FPL could be offered through a “local coverage@ptiLCO) in those counties with
public hospitals and only at the county’s choidée LCO would have to be a Knox-
Keene licensed health plan and would be designsdgport the county’s public
hospital.

The county coulédminister the LCO itself or choose the local atitie (LI) or

county organized health system (COHS), which aadthelans that work with the
county to provide Medi-Cal managed care. The LGila be required to provide
services through the designated public hospithgfiiliated public providers and
primary care clinics, and could be required to ather providers to meet Knox-
Keene requirements. The entity which administeesliCO would enter into a
contract and negotiate a capitated rate with DH@&Bcauld share risk with the state.
Implementation would be contingent on counties ipgy share of cost for expanded
Medi-Cal eligibility. To assist the LCO in gainimggbility, it would be the exclusive
provider for four years and, after that, it wouklthe default plan. DHCS would
evaluate the LCOs after three years, and if the i@t meeting performance
standards, it could lose its exclusivity.

* These expansions would be effective on the latdubyf 1, 2010, or on the date that
MRMIB implements the provisions of the Insurancel€oegarding, among other
provisions, taking steps to ease enrollment insoiiance, including the public
programs, to help prepare people for the mandade the public program,
educational portion, MRMIB is required to consultmDHCS and identify multiple
entry points for enrollment in public coverage. MB is also directed to work with
the large number of interested parties, includimgscimer groups, health plans,
government agencies, and other stakeholders. illlreduires MRMIB to identify
point of service enrollment for public and privatsurance and for the public
programs to maintain best practices for streamleigpbility.

B. Enrollment streamlining provisions
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ABX1 1 contains provisions to ease enrollment indM@al and Healthy Families that
would take effect July 1, 2010. Under existing Jaertain Medi-Cal beneficiaries must
undergo a semi-annual reporting process to rentigible for Medi-Cal. In lieu of this
requirement, the proposal would require a semi-ahaddress verification report, to
verify that enrollees can be contacted and to engccurate payments to Medi-Cal
managed care plans. Medi-Cal eligibility wouldtbeminated if letters and phone
contact do not yield the necessary information ftbmbeneficiary. Children, pregnant
women, seniors, and persons with disabilities wdan@ledxempt from this provision.

ABX1 1 would streamline the “deprivation test,” whirequires, as a condition of
eligibility, that a child be deprived of parentalpport, due to the fact that a parent is
absent, working, deceased, or unemployed. Theopebpvould also eliminate the
requirement that working families document thesets as a condition of becoming
eligible for Medi-Cal, and also provides that aredgest is not required for eligibility for
the program expansions in this proposal. Thesegdsgmwould facilitate the enroliment
of beneficiaries at the place they receive services

The proposal also includes language extendingrilleas in programs administered by
MRMIB the same confidentiality protections whichwapply to the Medi-Cal program.

Comments on coverage expansion and streamlining prsions

1. Childless adults who have access to employeerage excludedrhe bill excludes
childless adults with incomes below 250 perceriIE, who have access to employer
coverage of any kind for which the employer makesratribution, from eligibility under
the coverage expansion for childless adults. Gbisgd exclude employees whose
employers make even nominal contributions towdndg toverage from eligibility.

2. Children’s health advocates are concerned tigaten the timetable in the bill, many
children will lose their current coverageThese children are enrolled in children’s
health initiatives (CHIs), local programs that gd®/coverage to children currently
ineligible under state law. CHlIs have insured 88,6hildren through a patchwork of
funding. Advocates argue the local CHIs canndgustained in the time before ABX1 1
is implemented and that $50 million is needed inGBYD9 to prevent these children from
losing their coverage. The funding initiative sutted to the Attorney General to fund
ABX1 1 would allow MRMIB, on or before January 1, 2009 to be advanced an@mou
no greater than $25 million, which in turn woulddranted to the CHls.

3. Proposed budget cuts affecting eligibility detenations conflict with bill. The
Governor’s budget proposes to reimpose quarteatystreporting, under which Medi-

Cal beneficiaries would be required to report qeréyrton their eligibility status or lose
their eligibility. This is expected to both incesaadministrative requirements and reduce
enrollment, resulting in $200 million in combingate and federal savings in the budget
year. In contrast, ABX1 1 contains provisions that eadmiaistrative requirements to
make enrolling in, and staying enrolled in, Medil€asier. If the proposed cuts were
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implemented, additional funds would be needed $tore them in order to implement the
provisions of ABX1 1, or these provisions of thé Wiould need to be revised.

4. The Governor’'s proposed budget would likelyriease the costs for countieS.he
previously discussed increase in administrativeliregqnents and the accompanying
reduction in Medi-Cal enrolimenif enacted are likely to lead to more of the medically
indigent seeking care from counties. In additibe, proposed budget includes reductions
in Medi-Cal’s dental program which could increase tounty’s costs for providing
services to the medically indigent. The Medi-Calvder rate cuts may lead to more
health care providers exiting the program, whichldencrease demand for services at
safety net providers, including the public hosgitalt is not clear that potential impacts

to counties have been taken into account in detengnthe amount of funds counties
must provide for the state under the proposedhiivt.

C. State purchasing pool

Establishment and operation of purchasing poorhe bill would establish the
California Cooperative Health Insurance Program-CHIPP), a statewide purchasing
pool administered by MRMIB, which would offer, byly 1, 2010, subsidized and
unsubsidized coverage to eligible individuals dmelrtdependents. MRMIB would have
broad authority to administer Cal-CHIPP, includaghority to determine eligibility and
enrollment and disenrollment criteria, premium sithies, participating plan
requirements and rates, benefit designs, and covgatg.

Eligibility to enroll in Cal-CHIPP would be extendl¢o residents who meet one of the
following criteria: are employees or dependentaroemployer who has elected to pay
his or her full contribution into the Fund, aregdble for one of the coverage expansions
pertaining to parent and caretaker relatives ddigss adults, are employees or
dependents who pay the full cost of health covethgrigh a Section 125 plan in which
the employer designates Cal-CHIPP in the cafefgai, or who have incomes between
250 and 400 percent of the FPL and are not eligibleceive coverage through an
employer or eligible for other health care programservices an employer pays for that
gualify as health care expenditures for purposelepay or play election.

The pool would offer both subsidized and unsubsidliglans to enrollees. Individuals
age 19 or older who meet federal citizenship oallegsidency requirements, are
ineligible for standard Medi-Cal, but are eligilleder one of the coverage expansions
described previously, and have an annual incometgrénan 100 percent of the FPL, but
less than 250 percent of the FPL, would be eligiblenroll in a Cal-CHIPP Healthy
Families Plan. These plans would be required tetidaox-Keene Act requirements and
also include prescription drug benefits, which atiaimum would include coverage for
generic drugs, and brand name drugs when a gasenavailable or the patient requires
brand name drugs, and include enrollee cost-shéugds that promote prevention and
health maintenance, including physician visitsgd@stic laboratory services, and
medications to manage chronic diseases. Enrolbesare childless adults would
additionally be required not to have access to eygutsponsored health coverage or be
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eligible for health care programs or services apleyer pays for that count as health
care expenditures for purposes of the pay or disgtien.

Individuals eligible for a Cal-CHIPP plan with araidiamily incomes equal to or below
150 percent of the FPL ($15,300 for an individweduld not pay any premiums or out-
of-pocket costs for the coverage. Premium coststtividuals with family incomes
between 150 percent and 250 percent of the FPIldamtlexceed five percent of family
income, net of allowable income deductions. Debiet and co-payments are not
included in this calculus.

When determining deductibles and co-payments fosisized coverage for Cal-CHIPP
plans, MRMIB would be required to determine whettedated costs would deter an
enrollee from obtaining appropriate affordable &intely care, and to consider the
impact of these costs on an enrollee’s abilityfford health care services.

For individuals who are not eligible for a Cal-CHPIBlan i.e. with incomes greatd¢han
250 percent of the FPL, MRMIB would be requiredffer at least one product that
meets minimum creditable coverage, and one prashstt from coverage choice
category three and five. MRMIB would be requirecestablish premiums for
unsubsidized coverage at a level commensuratetiaetfull premium cost of the
coverage chosen by the employee. For qualifietvichgials, these premium costs could
be partially or wholly offset by the value of a posed health care tax credit, which is
discussed below. Additionally, MRMIB would be réepa to provide a contribution
equal to 20 percent of the premium of a tier 1 pobdan the pool towards the cost of
coverage for employees with incomes above 250 peofehe FPL whose employers
have elected to pay into the Fund, if the emplage®t enrolled in or eligible for any
coverage or services for which the employer is mgkiealth care contributions for
purposes of the pay or play requirement (descrilveter Financing section below)

Proposed tax creditThe bill would establish an income tax credit, lo@gng January 1,
2010, and expiring January 1, 2015, that would etingaamount of qualified health
coverage premiums (not including co-payments anldictébles) paid by pool enrollees
in excess of 5.5 percent of their adjusted grosgnre (AGI). The credit could not
exceed specified maximums based on age and faindy 3o be eligible, an enrollee
would have to have a California AGI between 25Geet and 400 percent of the FPL,
and not have access to employer coverage throeghotlvn employer or their spouse’s
employer, or be enrolled in or eligible for any ecage or services that the employer
pays for and counts as health expenditures forga@pof the pay or play requirement.
However, a taxpayer could still gain a credit foempiums paid to cover dependents if the
employer plan excludes dependents. The creditdvoeiigradually phased out as the
taxpayer’s AGI increases from 300 to 400 percentheffederal poverty level (FPL).
The amount of credit in excess of a taxpayer’'sqeabkincome tax liability would be
refundable if the Legislature appropriates fundstfo

For purposes of the tax credit, “qualified healtinecplan premium costs” would be
defined as amounts equal to 75 percent of therle$dke total premiums paid by the
enrollee or the premium for a plan from coverageiacd category 3. The bill would
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further direct that a coverage choice categoryad ple one that covers prescription
drugs, physician visits, and preventive serviceduiding services to manage chronic
conditions, outside of any deductible.

The bill would state the intent of the Legislattweauthorize this credit to be
advanceable, meaning it is available to be usext pithe taxpayer filing their income
tax return. If advances are authorized, MRMIB waoapply such advances to pay health
coverage premiums on behalf of an individual, spoasd dependents.

The bill authorizes MRMIB to provide a report toBthat would include taxpayer and
health care premium information to help FTB adnterishe credit. The bill would also
authorize FTB to provide tax return informatiolM&MIB to administer advancing of
the credit, if authorized by the Legislature.

According to information provided by the author tredit is estimated to cost the state
approximately $400 million annually.

In addition, the bill would state the intent of thegislature to authorize a health care
coverage credit for taxpayers who are 50 to 64syebage who do not qualify for the
credit described above. This credit would be alldwnly to the extent money is
available and subject to an appropriation. Theafianalysis assumes $50 million
annually would be budgeted for this credit.

Other provisions MRMIB would be authorized to adjust premiums, sabje specified
public notice requirements. The bill would autzerMRMIB to make unsubsidized
dental and vision coverage available through tha, @s specified, for optional
enrollment by all pool enrollees. Additionally, MRB would be authorized to allow
Cal-CHIPP enrollees who become ineligible for C&EP to continue coverage through
Cal-CHIPP for, at most, 18 months from the datmeligibility, if the enrollee pays the
entire cost of the coverage.

To provide prescription drug coverage for Cal-CHH?iPollees, the bill would authorize
MRMIB to contract directly with health care serviglans or health insurers for
prescription drug coverage as a component of dtheafe service plan contract or a
health insurance policy, and/or procure produatsatlly through the state’s existing
prescription drug bulk purchasing program. Spedifpublic entities, and boards or
administrators providing health coverage pursuawspecified labor agreements would
be able to participate in prescription drug puraigarrangements made by MRMIB
through the state’s prescription drug bulk purchggrogram.

The bill would provide a process by which indivitkiaould appeal decisions made by
MRMIB regarding Cal-CHIPP eligibility, enrolimerdnd coverage effective dates.
MRMIB would be required to consult with DHCS to kdederal financial support for
subsidized coverage, and to apply federal citizgngmmigration and identity
documentation standards, to the extent requireobhtain federal financial support.



STAFF ANALYSIS OF ASSEMBLY BILL X11 Page 14

The bill would require employers to establish carfiet plans to allow employees to pay
health care coverage premiums on a pre-tax badi® subject to specified penalties, and
would require MRMIB to establish procedures by vih&tnployee premium dollars
withheld under a cafeteria plan would be creditgairest the employee’s premium
obligations. The bill would authorize employerspy all, or a portion of, premiums for
Cal-CHIPP coverage for their employees, and woldd define as an unfair labor
practice by employers, the referral of employeastarir dependents to the pool in order
to separate them from employer-sponsored grouprageeor any modification of
employee cost-sharing or coverage levels withiikent to shift them to the pool. The
bill would also state the intent of the Legislattitat health care expenditures made by
employers, as part of the pay or play provisios,discriminate on the basis of wage
level or have the effect of making lower income &ypes eligible for coverage through
the purchasing pool.

Comments and issues

1. Affordability protections limited to premium costsAffordability protections for
persons with incomes between 150 percent of thedfll250 percent of the FPL who
qualify for the benchmark plans are limited to preém costs only. While additional cost
sharing requirements for this population are assutmdée modest, with these additional
costs, these persons would be required to spend than five percent of their incomes
for health coverage. Some of these persons waklibject to the mandate to have
minimum coverage; for them, benchmark plans avkltirough the pool would be their
best means of satisfying the mandate.

2. Benefits and cost sharing levels for plans iogd depend on revenues/hile the bill
provides general direction to MRMIB on how to desige benefit packages and cost
sharing levels for pool enrollees, the specifiagie®f the plans will depend greatly on
the availability of revenues. The fiscal analymssumes that the average cost of a Cal-
CHIPP plan, which is supposed to cover Knox-Keenerquired benefits plus
prescription drugs and have cost sharing that pteshqarevention and health
maintenance, would be $250 per person per monthrehminary actuarial analysis that
examined benefit packages and cost sharing lelvalsould be provided for that cost,
suggests that meeting that cost target would likedyiire some restrictions on benefits,
for example providing brand name drugs only whegereric is not available or is
therapeutically required, or reductions in payméatsroviders below commercial rates,
or both. Similarly, the fiscal analysis assumesrttaximum tax credits will allow
enrollees to purchase a benchmark PPO plan, sitoithiose in the individual market,
without spending more than 5.5 percent of theiome, after adjustment for tax savings
from using a Section 125 plan. Such a benchmauk wbuld likely entail individual
deductibles on the order of $2,500 per individueh®,000 per family, with preventive
services available outside of the deductible, dytocket maximums of up to $7,500 per
individual or $15,000 per family, coinsurance regments for use of most services and a
separate deductible for brand name drugs. Inméterg the maximum tax credit levels,
the analysis assumed MRMIB would obtain pricedlis type of plan, based on age
level, equal to those currently offered in the vidiual market for a popular Blue Cross
PPO plan, for the Sacramento region. For modtetnrollees MRMIB would be
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procuring coverage for, these rates would be tsgite Northern California is a higher
cost region in general than Southern Californidhatsame time, the assumed rates
reflect the exclusion of the persons with pre-éxgstonditions, which MRMIB would
not apply in accepting enrollees, which, all otthengs being equal, make the assumed
rates lower than the rates MRMIB would be abledb df these estimates are too low, it
would mean that pool enrollees who receive thectasit would be required to spend
more than 5.5 percent of their income for premiuams] additional amounts for
deductibles and cost sharing, or else choose plahsven higher deductibles and out-
of-pocket limits in order to hold their premiumsthat percentage of their income.

3. Potential exclusion of part-time and low wage workdrom pool and tax credit
eligibility. As drafted, significant numbers of part-time anddéo wage employees who
receive limited health care benefits from employeither directly or through a spouse,
could be excluded from eligibility for the purchagipool and the tax credit, but would
still be subject to the mandate. Some personsglisas their dependents, could be
eligible for coverage under other parts of the, i example the Medi-Cal eligibility
expansions, but many would need to purchase ingiVidoverage in order to satisfy the
mandate. An employer could choose to drop theregeethat applies to these
employees, making them eligible for the purchagiogl and credit; however, sections of
the bill make it clear that doing so constitutdsahor Code violation.

4. Premium subsidies for higher income employeesited. Premium subsidies for
employees with incomes above 400 percent of thedBImore limited than those under
AB 8 (Nunez), as passed by the Legislature andegely the Governor. AB 8 would
have made any employee of an employer who elegay@n assessment rather than
make health care expenditures directly eligiblesf@ubsidy of up to half of the costs of
their coverage. ABX1 1 limits the subsidy for thesnployees to 20 percent of the cost
of minimum coverage, which would require many tergppconsiderably more than five
percent of their incomes on coverage if they wereléct more comprehensive coverage.

5. Cost sharing in pool could increase over tim@bsent very effective cost
containment, it is likely that the costs of covergugovided through the purchasing pool
will increase faster over time than the revenug@eisupporting the pool, including
employer assessments, federal funds, premium batibhs (which are capped for lower
income employees), and redirected county fundsheli_egislature and Governor did not
address this by augmenting funding for the pool NMB's choice would likely be to
increase other cost sharing requirements.

6. Stakeholder input on benchmark plan eligibilityThe bill does not establish a
process for stakeholder input to assist MRMIB imedeping its process for determining
eligibility for plans, enrolling and disenrollingepsons, and handling grievances. In
particular, the bill would allow MRMIB to limit eliment in the pool, develop an
eligibility screening and enroliment process, artednine scope of benefits for several
coverage packages. In some instances, MRMIB wiogilohaking these decisions about
Medi-Cal enrollees who are in the Healthy Famibe€al-CHIPP plan. In contrast,
Medi-Cal has well-defined procedures for enrollméstmination, notice, appeal, and
hearing rights. The Western Center on Law and Rpaegues that these decisions are



STAFF ANALYSIS OF ASSEMBLY BILL X11 Page 16

better made by the Legislature, taking into consitien input from stakeholders and
other interested parties.

7. Tax credit versus direct subsidyax credits are generally a cumbersome way of
providing subsidies. As drafted, taxpayers wowdddnuired to pay the costs of their
coverage throughout the year and recover the ondaih they file their taxes, although
the bill expresses intent to make the credits ackvalple. Given that the tax credit is only
provided for coverage in the pool, and that thenhts to make them advanceable, it is
not clear why the bill relies on this mechanisnptovide subsidies, rather than providing
them directly, as is done for pool enrollees witbdmes below 250 percent of the FPL.

8. Early retiree tax credit.Establishment of the separate tax credit for pexrdatween
the ages of 50 and 64, who do not qualify for thedredit administered by MRMIB is
dependent on enactment of separate legislatiomppipriation.

9. Making the tax credit advanceable is complicatedccording to the author, one of
the key aspects of the credit is that it is intehtiebe “advanceable,” which means those
eligible could use the credit during the year rathan waiting to file their taxes.
However, the author has told the committee thahbee of the complexity of structuring
the advanceable provisions, there is merely ifterguage in ABX1 1. The
complication occurs because advancing a creditavaduire a screening for eligibility
which could only be done on a preliminary basigyould have to interact smoothly with
the Section 125 plans employers establish, anddvoave to be adjusted to changes in
eligibility during the tax year based on income ahdnges in family size. Regardless,
there will be taxpayers who receive the advancevahdubsequently find that they were
not eligible at the end of the tax year and wiN@#o pay the state back. Conversely,
some will find out their eligibility too late to gy the advanceable aspect. These
administrative challenges could make also makeradig the credit expensive to
administer.

D. What people would receive, by income level
The table on the following page summarizes the fitsrend cost-sharing requirements

that would apply to persons who receive coveragautih the purchasing pool and tax
credit.
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Income

Benefits

Premiums and
Cost-Sharing

One Example of Benefit
Designs*

Estimated Costs

100-150 percent
of the FPL
($10,210t0
$15,315 for a
single person;
$20,650 to
$30,975 for a
family of four)

Cal-CHIPP Healthy Families
Plan that meets Knox-Keene
requirements, and prescriptio
drug benefits, which, at
minimum, cover generic
drugs, and brand name drugg
when generic is unavailable @
patient requires brand name
drug.

Enrollees would pay no
premiums or other out-of-
npocket costs.

-

Knox-Keene benefits
No deductible

$5 office visit copay

$50 ER visit copay

$250 out-of-pocket cap
Generic drugs only with g

limit of 12 prescriptions
per month.

$250 per enrolleg
per month

D

150-250 percent

Cal-CHIPP Healthy Families

Premium costs limited to 5

Knox-Keene benefits

$250 per enrolleg

D

of the FPL Plan Cal-CHIPP Healthy percent of family income. per month
($15,315to Families Plan that meets No deductible.
$25,525 for a Knox-Keene requirements, | MRMIB would be required to
single person; and prescription drug benefits, establish enrollee cost-sharing$5 copay for office visits
$20,650 to which, at minimum, cover levels that promote prevention
$51,625 for a generic drugs, and brand nameand health maintenance, $50 copay for ER visits
family of four) drugs when generic is including office visits, lab
unavailable or patient requires services, and medications to | $250 out-of-pocket cap
brand name drug. manage chronic disease.
Generic drugs only with g
limit of 12 prescriptions
per month.
250 percent of | MRMIB would be required to | Enrollees with incomes $2,500 deductible per Costs vary
the FPL and make available, at minimum, | between 250 and 400 percent individual; $5000 per dependingn
above one plan from coverage choigeof the FPL would be eligible | family. age, family size,
($25,525 and up | categories 1, 3, or 5. for a tax credit equal to and geographic
for a single premium costs in excess of 5{3Physician and preventive| region.
person; $51,625 | Plans in coverage choice percent of income, reduced forservices and generic drugs
and up for a category 3 would be required| persons with incomes above | covered outside of

family of four)

to cover prescription drugs,
physician visits, and
preventive services outside o
any deductible.

300 percent of the FPL and
capped.

f
Enrollees with incomes in
excess of 400 percent of the
FPL would be eligible for a
contribution from MRMIB in
an amount equal to 20 perce

plan (minimum health care
coverage) to any plan enrolle

of the premium cost of a tier 1

deductible.

30 percent coinsurance
for use of services.

$7,500 out-of-pocket limit
per individual; $15,000
ntper family.

Separate $500 deductible
dfor brand name drugs.

in by the employee.

* Benefit designs reflect options that were consdefor the purposes of modeling and fiscal impact
analysis. The design provisions, such as capstaffquocket expenses, are not necessarily required
in the bill.
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E. Clinic funding provisions — sections of the bil3 1.1-3 1.5

Existing law establishes the Early Access to Pnn@are (EAPC) program which
reimburses licensed primary care clinics for uncengated care provided to program
beneficiaries, defined as any person with an incatra below 200 percent of the FPL.
In order to be eligible for EAPC reimbursementliaic must be located in a designated
health professional shortage area or medically isetieed area, have at least 50 percent
of its patients at income levels at or below 20 et of the FPL, and provide specified
health care services to program beneficiariesudiol diagnosis and treatment, health
education and prevention services, and servicpatients with chronic illnesses.

The law prohibits EAPC program beneficiaries froaving to make co-payments for
services, but does allow clinics to charge berefies on a sliding fee scale. No
beneficiary may be denied services because ofahility to pay.

This bill would increase income eligibility requiments for EAPC program beneficiaries
from the current 200 percent of the FPL to 250 @etrof the FPL. It would also limit
eligibility to persons who either do not have ptevar employer-based health care
coverage, or who are not currently enrolled irglagible for, public coverage programs
including the purchasing pool established by thle Birogram beneficiaries would be
required to select a clinic as a primary care nediome, and would be issued a primary
care card upon determination of eligibility to ksed at the designated medical home. A
clinic would be required to serve as a designatedgry care medical home for its
program beneficiaries in order to remain eligitde EAPC reimbursement.

The bill would require DHCS, on or before July 018, to develop an electronic system
to provide an eligibility application for progranemeficiaries, verify annual income of
applicants, and issue the primary care clinic cdravould also authorize DHCS to
contract with other entities, or use existing pdavienrollment and payment mechanisms
to implement the bill’s provisions.

Comments and issues

1. Proposed budget cuts to prograrmhe Governor proposes a 15 percent ($4.5 million)
reduction to the EAPC program for the fiscal ye@®&09. According to the California
Primary Care Association, based on these prop@shetions, the EAPC program would
be unable to reimburse clinics for approximately0p68 uncompensated patient visits.
The fiscal summary of ABX1 1 assumes the programlgvbe augmented by $140

million in the first full year of implementationlf the proposed budget cut were

approved, to provide the same service level asigeovby ABX1 1, the Legislature and
Governor would have to backfill it using ABX1 1 exwes, or other revenues.

2. Expanded clinic coverage may not satisfy maredaiVhile the bill expands eligibility
for the EAPC program in order to provide greataresas to primary and preventive care
to persons who don't qualify for the other publiogram expansions, purchasing pool,
and tax credit, enrollment in the program is nietlly to satisfy the mandate. The author
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has indicated that MRMIB would have the authorittyekempt EAPC enrollees from the
mandate, but the bill does not explicitly requinatt Even though enrollees would be
limited to those with incomes below 250 percenthef FPL, some, particularly those
who are younger and/or live in areas where heaftirance rates are lowest, could
otherwise find themselves subject to the mandate.

F. Ryan White premium and cost sharing provisions

This bill would state legislative intent that thate develop and implement a transition
plan, by July 1, 2010, to permit the state to uswling from the federal Ryan White
Comprehensive AIDS Resources Emergency (CARE) At960 and other funding to
pay for premiums and cost-sharing burdens assdorate insurance coverage.
According to the administration and the author,ithient of this provision is to permit
federal money available under Title 1l of the Ry&hite CARE Act or other funds (i.e.,
State funds) to be used towards any cost sharqgresments for individuals with
HIV/AIDS who transition from the AIDS Drug Assistes Program (ADAP) to Cal-
CHIPP or private coverage.

lll. Provisions affecting coverage outside of th@urchasing pool

The net result of the changes in ABX1 1 is that npe®ple are likely to continue to
receive their health coverage from an employer,ssomde will have no other recourse but
to purchase it in the individual market in ordestdisfy the mandate, while roughly 1.5
million of the 5.1 million residents who are curtigruninsured would likely remain
uninsured. Together these three groups will receoverage and/or services outside of
the purchasing pool and outside of public prograifise following is an analysis of how
the bill impacts the extent and cost of coveragseovices for these groups.

A. Employer provided coverage

As drafted, employer coverage that is provideduglolicensed HMOs and health
insurance plans would still be subject to statedated benefit laws. In addition,
depending on how MRMIB defined the mandate to na&mnminimum coverage, and

how they applied the mandate to group plans orllee®in group plans, some current
employer plans may have to be expanded to incldd&ianal benefits, for example
outpatient services, maternity coverage or pregonprug coverage. Other than this,
employer plans would not be subject to any paricstandards in terms of their scope of
benefits. There are virtually no limits where ampdoyer offers coverage instead of
paying in to the pool, on how much of the totalt@semployer can require an employee
to pay. The bill effectively simply allows MRMIB testablish limits as part of the
definition of minimum creditable coverage, for exae) a requirement that preventive
services be provided outside of any deductible,raagimum limits on total out-of-

pocket costs. No specific subsidies would be mgledifor employees who receive
employer sponsored coverage other than an acresstrd requirement that all
employers establish Section 125 accounts to al@v employees to pay for health
coverage costs with pre-tax dollars. However, beeaf the employer health
contribution thresholds, some employees may expegi@n increase in the percentage of
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the coverage that is borne by the employer. Adogrtb modeling estimates from MIT
economist Jonathan Gruber, close to 19 milliorhefdtate’s 32 million nonelderly
residents would be covered in group insurance geraients after the enactment of
ABX1 1, a slight increase from the number curremlguch coverage arrangements.
Some of the net changes would be accounted foebplp moving from individual
coverage, which is generally more expensive fowiddals, provides fewer benefits, and
requires higher cost sharing than group coverage.

B. Individual insurance market

Coverage in the individual market would be subjeatew minimum benefit standards
resulting from the definition of minimum creditaldeverage adopted by MRMIB.
These standards are likely to be more expansivettiase that currently apply to the
individual insurance market and may include coatislg limits that are more generous
than some plans currently provide. In additiorthvwine addition of guaranteed issue and
rating restrictions, individuals purchasing in thdividual market would be able to
obtain coverage regardless of medical conditionvaoald eventually pay rates based
solely on their age, family size, and place ofdesce. These reforms could have the
effect of making health insurance more expensiae thcurrently is for many policy-
holders, if plans and insurers price individualirace with the assumption that
enforcement of the minimum coverage mandate wilvbak and that people will wait
until they have medical needs before seeing itsd?es purchasing in the individual
market who are employed would receive the benéfisong a Section 125 plan to pay
their premiums, if they don’t currently have or@ther than this, no subsidies or
affordability protections would be available to g@ms who enroll in these plans.
According to Dr. Gruber’s estimates, the non-growarket would decline by about
300,000 persons after the enactment of ABX1 1 twal.7 million individuals.

C. Uninsured

Persons who remain uninsured after enactment of ABXould include persons who
are exempt from the mandate, do not qualify fordtneerage expansions, purchasing
pool, or tax credits, or choose not to comply vttt mandate. According to Dr.
Gruber’s estimates, approximately 1.5 million paesswould fall in this category. These
persons would continue to rely on county and pe\satfety net providers for care. The
bill's expansion of the EAPC program would enabiésured residents to receive
regularly scheduled medical care, with referrgbaiblic and private hospitals for hospital
care.

IV. Health insurance market and regulatory reforms- sections of bill: 19, 21-28.5,
34.3-36, 38-42

A. Guaranteed issue requirements
Existing law requires full-service health plans dalth insurance policies in the

individual market to have written policies, procesk) or underwriting guidelines
establishing the criteria and process under whietptan makes decisions to provide or
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to deny coverage to individuals applying for cogeraand sets the rate for that coverage.
Existing law requires all individual benefit platisbe renewable by all eligible
individuals or dependents except for nonpaymemtremiums, as well as fraud or
intentional misrepresentation, among other reasons.

Existing law does not generally require health pland insurers to offer coverage to
individuals without regard to medical factors. Gaxeeption is that federal and state
laws require health plans and health insurerseanrtividual market to issue coverage to
“federally eligible defined individuals,” defined persons who have had 18 months of
prior group coverage and are not eligible for or@up or public coverage. Existing
federal and state laws also allow individuals tairegroup health coverage for a period
of time when experiencing a qualifying event, areel. Existing law also requires
health care service plans and health insurerddw &mployees or members whose
group coverage was terminated by the employer neear to non-group coverage
without consideration of health status.

This bill would, beginning July 1, 2010, requireatte plans and insurers to offer,
market, and sell, on a guaranteed issue basisf @leir contracts or policies sold to
individuals, and would prohibit them from rejectiagplicants or canceling or refusing to
renew policies, with exceptions. The exceptionsianclude persons who are exempt
from the mandate to enroll in and maintain minimeneditable coverage. These
requirements would become effective once MRMIB éstablished methods to inform
individuals of health care coverage options anensure that they obtain the minimum
required coverage. Health plans and insurers walglal be prohibited from imposing
preexisting condition exclusions, waivered condisipoor waiting periods for coverage.
The exception to this would be that health plargiasurers would be allowed to impose
a preexisting condition exclusion period for a pars/ho fails to maintain minimum
creditable coverage for a period of more than & dequal to the length of time the
person failed to comply with the mandate. Thewduld also, effective July 1, 2010,
prohibit plans and insurers from rescinding indiatihealth plan contracts and policies.

On or before April 1, 2009, DMHC and DOI would lezjuired to develop, by regulation,
a system to categorize health plan contracts autance policies into five coverage
categories, reflecting a reasonable continuum pébis and prices. Health plans and
insurers that offer individual coverage would bguieed to offer at least one plan in each
coverage choice category. The coverage categdhytiae lowest level of benefits would
be required to provide the minimum coverage asésted by MRMIB. Individuals
would only be able to change from one coveragegocayeto another on the anniversary
of the date they signed up for the coverage, onwpqualifying event, as defined, and
would only be permitted to move up one coveragegmaly at a time. Health plans and
insurers would be required to submit filings by @r 1, 2009 for plan contracts and
policies to be offered or sold after July 1, 2010.

B. Coverage tiers and rating restrictions

Effective July 1, 2010, health plans and insuressiial be required to charge premiums
for individual health plan contracts and policikattreflect standard risk rates based on
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established age, family size, and geographic regiting categories. However, for the
first four years following implementation, healtlaps and insurers would be allowed to
apply a risk adjustment factor based on the headttus of the individual, using a
standard form and evaluation process that wouldeveloped by the DMHC Director
and Commissioner. For the first two years follogvimplementation, the initial risk
adjustment would be up to 20 percent above or béhevstandard risk rate; for the
second two years, the risk adjustment would betdidhio plus or minus five percent of
the standard risk rate. During both periods, up@renewal of any contract or policy,
the change in the risk adjustment factor for anviddal would be limited to 10 percent.
After the first four years following implementatiorates would have to be based on the
standard risk rate with no risk adjustment factbhe DMHC Director and
Commissioner would also be required to jointly bt a maximum limit on the
difference between standard risk rates for indialdun the 60 to 64 age category and
those in the 30 to 35 age category. Prior to ngakimy changes in the standard risk rates,
plans would be required to certify that they areompliance with these requirements.

Notwithstanding these requirements, the bill waalldw health plans and insurers to
renew, indefinitely, contracts and policies thaiypde less than minimum creditable
coverage for persons who are enrolled in them orcM&, 2009, and would deem
individuals enrolled in them to be in complianceéhnthe mandate to maintain minimum
creditable coverage. These plans and policiesdvoot be available to new enrollees
after that date.

The proposal would require health plans and insuemake standard disclosures in
their solicitation and sales materials concernim@grtplans and rates. Health plans and
insurers that cease to write new individual headtherage would be prohibited from
offering individual coverage in the state for aipérof five years. The proposal would
state that it is not to be construed as providimgg@MHC Director or Insurance
Commissioner with rate regulation authority.

C. Reinsurance provisions

The DMHC Director, in consultation with the Commasser and others, would be
required, no later than July 1, 2010 to developlhmasms to ensure the equitable
spreading of risks in the individual market, inghgl if necessary, through a risk
adjustment mechanism and an interim and a permaa@surance mechanism. The
latter would be developed if the relative risk pleobdf persons enrolled in individual
coverage is higher than that of persons enrollétderpurchasing pool. Costs of
reinsurance to compensate for a risk profile défifeial of up to 10 percent would be
borne by plans and insurers themselves; costsrsfuance for a differential in excess of
that would be paid for from revenues in the He@l#ne Trust Fund.

D. Medical loss ratios
Existing law prohibits health care service plansafth plans) from expending excessive

amounts of the payments received for providingisesvon administrative costs, as
defined. Existing regulations further provide ttta definition of administrative costs
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shall take into consideration such factors as the'pstage of development. If
administrative costs exceed 15 percent for an ksitalol plan, or 25 percent for a plan in
a development phase, the plan may be requiredstibyjits administrative costs and/or
show that it is taking effective action to redudengnistrative costs.

Existing law requires the Insurance Commissionavitbdraw approval of an individual
or mass-marketed policy of disability insurancthé Commissioner finds that the
benefits provided under the policy are unreasonahielation to the premium charged.
Existing regulations define a standard of "reasterass” for the ratio of medical
benefits to the premium charged for individual realsurance, and sets this ratio at 70
percent, as of July 1, 2007.

This bill would, on and after July 1, 2010, requu#-service health plans and health
insurers to expend no less than 85 percent offtaetax revenues they receive from
dues, fees, premiums, or other periodic paymentbealth care benefits. The bill would
allow plans and insurers to average their admatis® costs across all of the plans and
insurance policies they offer, with the exceptiéMedicare supplement plans and
policies and certain other limited benefit poligiaad would allow DMHC and the
Department of Insurance (DOI) to exclude any nentraets or policies from this limit
for the first two years they are offered in Califiar. “Health care benefits” would be
broadly defined to include the costs of programaativities which improve the
provision of health care services and improve heate outcomes, as well as disease
management services, medical advice, and pay-idofpeance payments.

E. Other health insurance regulation provisions

» Existing law prohibits plans and insurers from hgsitompensation of claims
reviewers on the number or amount by which claires@duced or denied. This bill,
effective December 1, 2008, would additionally pbittplans and insurers from
basing compensation of persons who review eligybileterminations on these
factors.

» Existing law establishes within DMHC the OfficeB#tient Advocate, to develop
educational and informational guides for consunterpublish an annual health plan
report card, and to provide assistance to enroflegarding their rights and
responsibilities under their health plans. Underhill, the Office of the Patient
Advocate would additionally be required to devedog maintain a website providing
standard information on all individual health pontracts and policies.

* The bill would allow health plans and health inssrt® provide certain notices by
electronic transmission if they obtain written aurthation from the applicant,
enrollee, or subscriber and meet other requirements

» Existing law subjects Medi-Cal managed care plarmegulation by both DMHC and
the DHCS. This bill would provide that Medi-Cal naed care plans shall be
subject solely to health plan filing, reporting, mtoring, and survey requirements as
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established by DHCS, and would require DMHC and BHE develop a joint
process for carrying out medical quality surveys.

» Existing law requires health plans that providespription drug benefits and
maintain one or more drug formularies to providemurequest, a copy of the most
current list of prescription drugs on the formulafhis bill would require a health
plan, commencing January 1, 2010, to make the owstnt formularies available
electronically.

Comments and issues

1. Impact of reforms on ratesHealth plans and insurers expressicerns that requiring
plans and insurers to provide coverage to all vaek st will likely increase costs in the
individual market by forcing insurers to issue p@s to individuals who have no
incentive to seek coverage until they become sidkave health problems. Plans are
concerned that it will be difficult to effectivegnforce the bill’'s mandate to enroll in and
maintain minimum creditable coverage and that MRMiB have authority, and be
under pressure, to create additional exemptioms fhee mandate. Together, these
outcomes could create an environment where peepteto wait until they have medical
needs before seeking coverage in the individuaketarPlans are further concerned that
the modified community rating provisions in thd lilll result in higher rates for
younger and healthier persons, both those who &agéing coverage and those who
seek it after the provisions of the bill take effe€he author and administration maintain
that these concerns are mitigated by several pomgf the bill including the process to
automatically enroll persons who lack minimum cexgr into such coverage, the
expectation that MRMIB will be judicious in its caideration of additional exemptions,
provisions allowing healthier persons to remaisub-minimum plans if they enroll in
such plans by March, 2009, and the risk adjustraedtreinsurance mechanisms
provided by the bill.

2. Potential for healthier risks to go into sub-mimum coverage.Under the bill, health
plans and insurers could market sub-minimum cowenaghe individual market until
March, 2009, including offering new contracts amtiges and renewing existing ones.
At that point, plans and insurers would not be ablearket new contracts and policies
that don’t meet standards for minimum creditableecage issued by MRMIB. This
could give plans and insurers an incentive to ¢madditional healthy lives before the
guaranteed issue and rating reforms take effe2®i®, which in turn would make the
pool of persons whom carriers have to guarantee iss and reduce use of medical
underwriting for, older and sicker than it wouldhetwise be. These incentives would be
mitigated, but not eliminated, by the fact thatngland insurers would not know until
November, 2008 whether the reforms were going ttakieg effect, and by the fact that
plans and new insureds wouldn’t know until Marc@Q2 what the definition of
minimum creditable coverage was going to be. Alttopeople could accept coverage
that ended up not meeting the minimum standardcaatti remain in it indefinitely,
some would be deterred from accepting it becausie ability to move up to more
comprehensive coverage in the future would be éichitnder the bill.
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3. Not clear how plans and insurers would determine evis exempt from the mandate.
The bill would allow plans and insurers to declinessue coverage to persons who are
exempt from the mandate to have insurance, whialdifferent and more restrictive
policy than is in place in Massachusetts. Plamkiasurers have argued that people who
are exempt from the mandate are more likely to sekance when they are sick or
have medical needs, and that they need the fleyibil underwrite and price

accordingly. However, it is not clear under thié low plans would know who falls into
this category, unless they have access to acan@me information or unless MRMIB
issues some form of certification to that effedbjefn they would likely only do for the
limited number of hardship or affordability exengots they have granted individually.

4. Ability to contain health coverage rate increasesalear. Despite the various cost
containment provisions in ABX1 1, including new posed medical loss ratio
requirements, and the new bargaining power that M&RWould have in administering
the proposed purchasing pool, the bill's lack afyisions for review or approval of
health insurance rates raises questions whethg@rdp®sal would be successful in
stemming the rate of increase in health insuraatasr

5. Bill lacks requirements to disclose medical losgios for individual policies and
contracts. The bill would allow plans and insurers to averagministrative costs across
all policies and contracts, which would allow thearkeep loss ratios low on commercial
plans and offset them with higher loss ratios ordiMeal managed care plans, instead of
establishing separate loss ratios on each typelmypor contract. The bill also does not
require plans and insurers to routinely disclosgr tloss ratios on their different policies
and contracts.

V. Financing provisions — sections of bill: 78-83sections of initiative: 4-19

The bill expresses intent that the provisions efliill be financed through federal
Medicaid and SCHIP matching funds, revenues froomties to support the cost of
enrolling persons who would otherwise be entiteeddunty-funded care, fees paid by
acute care hospitals at a rate of four percenatépt revenues, fees paid by employers,
premium contributions from employers who offer cage to employees who are
eligible for public programs, premium payments frimividuals enrolled in publicly
subsidized coverage and in the individual marketd$ from a new tobacco tax, and
through savings in reduced demand for existingtheare programs.

Many of the actual financing provisions for ABXJlafle contained in a proposed

initiative entitled, “The Secure and Affordable HeaCare Act of 2008,” which was
submitted to the Attorney General for title and swemy on December 28, 2008. The
proposed initiative contains four major financingmeents, a proposed $1.75 per pack
tobacco tax; a requirement that employers pay dheare contribution equal to a
specified percentage of wages, with a credit etputle amount they spend on health
expenditures, as defined; a requirement that cesimiake payments to the state for
health care costs incurred by the state in progitli@alth care coverage to low-income
adults, as specified; and an assessment on tlmatent revenues of acute care hospitals,
as specified. The initiative would establish aifdatia Health Trust Fund for receipt of
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revenues from these sources, and would deem thémrevenues that are not subject to
Proposition 98, the school funding initiative, ahd Gann limit.

Other sources of financing that are not in the psegl initiative and do not require voter
approval include funds received from employersefmployees who are eligible for
employer provided coverage and who are also eédinl public health coverage
programs; these funds would either be collectenhfitoe employer or the state and would
“wrap around” employees by supplementing the engfsyplan. Non-initiative funding
would also include premium contributions from enygles seeking coverage through the
purchasing pool, federal Medicaid and Title XXI SlBHnatching funds for the

eligibility expansions and Medi-Cal rate increapesposed in the bill, and projected
savings from reduced utilization of programs ofigrlimited health care services that
overlap with the new programs created by the bill.

The initiative additionally contains language stgtthat it is being enacted with the
expectation that the Legislature passes and thei@owsigns a bill that is “essentially
the same” as ABX1 1 as amended December 17, ZDB& .initiative also provides that
its provisions may be amended by the Legislatuth whatever vote requirement would
otherwise apply, but specifically requires thatyismns pertaining to the Director of
Finance’s responsibilities and the hospital assesssymust be amended with a 2/3 vote.

The initiative also contains a severability clays®yiding that if any provision is found
to be invalid or unconstitutional, the remainingysions shall not be affected and
provides that it shall not limit the ability of thegislature to amend ABX1 1 after the
initiative is passed by voters.

A. Employer health care contributions — section othe initiative: 8

The proposed initiative would, on and after Jandarg010, require employers to pay
health care contributions, at a rate ranging frotm 8.5 percent of total Social Security
wages paid to employees. The contributions wogldakl percent of prior year wages
for employers with an annual payroll of $250,000ews, 4 percent for employers with an
annual payroll between $250,000 and $1 millionefcpnt for employers with an annual
payroll between $1 million and $15 million, and @&rcent for employers with an annual
payroll in excess of $15 million. Every employeswld be eligible for a credit to offset
the required health care contribution in the sameumnt the employer spends on health
expenditures for employees and their dependents.

The proposed initiative would define employer Healire expenditures as any amount
paid by an employer to, or on behalf of, its empky and their dependents, if applicable,
to provide health care or health-related servieces ceimburse the costs of those
services, including, but not limited to, contriloris to Health Savings Accounts (HSAS),
specified unreimbursed employee health care cos#dthy lifestyle programs, on-site
health fairs and clinics, contributions for heattpenditures made under collective
bargaining agreements, disease management progsharsjacy benefit manager
programs, purchasing health care coverage, ancoavaled by health care providers
employed by, or under contract to, the employer.
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The proposed initiative would require employerseimit any health care contributions to
the Employment Development Department (EDD) byltiiéday of each month.

Health expenditures made by employers as requiyeddollective bargaining agreement
would satisfy the employer health care contributiequirement. Employers would be
required to pay separate contributions for eacgdmaing unit within an employee
organization, as specified. EDD would be prohibit®m accepting contributions made
by employers on behalf of bargaining unit employegkout the consent of the
representing labor organization.

Under the initiative, employer contributions for38 providers would be the
responsibility of the state and county. IHSS comsts would not be defined as an
employer for the purposes of employer contributiequirements Additionally, the
proposed initiative would provide that self-empldyedividuals who conduct business
through a loan out corporation, under which thegnee income, would not be held
liable for health care contributions in excesshef percentage of payroll required based
on the total wages of the corporation

The proposed initiative would require EDD to estbimethods to collect employer
contributions, and would authorize EDD to use #isting authority and procedures to
collect employer health care contributions owethtostate. The initiative would impose
specified confidentiality requirements on infornoatiobtained in the administration of
the employer contribution requirements, but woultharize EDD to release specified
information to MRMIB and DHCS as needed for the adstration of the requirements.
EDD would be required, by January 1, 2010, to adegalations to implement the
employer health care contribution requirements.

The provisions of the initiative related to emplogssessments could be amended by the
Legislature in accordance with vote requiremenras apply under current law. For
example, any provision that would raise a tax waalglire a 2/3 vote of each house;
other provisions would require a simple majorityesof each house.

Comments and issues

1. No part-time test for employer contribution3.he proposed initiative requires
employers to make health care contributions thaitragercentage of their aggregate
payroll, rather than contributions based on sepgrayrolls for full-time and part-time
workers. Many employers could meet their payrpéreding threshold while making
very limited or no qualified health care expendifor part-time or low-wage workers.
In that case, they would not be required to prowands funding for the purchasing pool,
even though many of these employees might be #&ifpp coverage through the pool.

2. Potential for “crowd-out” of existing employespending. Existing data suggests that
what most employers currently spend on health loanefits is considerably in excess of
the required contribution levels established byititgative. The median among all
employers is currently approximately 8 percent; agnemployers of low-wage workers,
it's closer to 20 percent. Employers would findriselves spending more than the
required contribution levels for several reasoneluding that they employ mostly lower
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wage employees, for whom the cost of health cowegrag a percent of payroll, is higher,
that they have older and sicker employees on aeaaad pay rates higher than average,
or that they have chosen to provide relatively gene coverage to attract and maintain
employees. Under the bill, many of these emplowersid be allowed to pay
contributions that are significantly less than délcéual cost of covering their employees,
which could create issues for the financial viapitf the pool.

3. Not clear EDD could penalize employers who famlmake health care contributions.
The proposed initiative does not clearly authoBED to levy penalties on employers
who fail to pay or underpay health care contrimgithey are obligated to pay. The
initiative does allow EDD to use its existing authpoto “collect” contributions owed to
the state, but it's not clear from the language that would extend to levying penalties
for noncompliance.

4. No specific penalties for misclassification enployees As drafted, it is also not
clear if EDD could assess penalties against empdoybo willfully classify employees
as independent contractors for the purposes otnegihe health care contributions for
which they would otherwise be liable.

5. No provision for start-up costsThe bill and initiative make no provision for start
costs that EDD is likely to incur in implementirtgetpayroll reporting and employer fee
collection processes that would be required bybthe

6. Self-employed excluded from employer contriloutiprovisions and from coverage
through pool. As drafted, self-employed individuals would not bejsabto the
employer contribution requirements but would alsblye eligible for coverage through
the purchasing pool unless their income is low ghdao qualify for one of the coverage
expansions.

7. Initiative may be subject to ERISA challengé& number of groups have indicated
that they believe the initiative is preempted by BEmployee Retirement Income Security
Act (ERISA), which regulates employer sponsored legge benefit plans, and have
indicated that they intend to file legal challenge$he initiative.

B. Other employer revenues - section of the bilR0.5

Under existing law, the Medi-Cal program is authed to carry out premium assistance.
Premium assistance occurs where another sourceads$ ftypically employer funds, are
used to help defray the cost of coverage for tleoselled in public programs. ABX1 1
would establish that the intent of the Legislatsreo establish mechanisms by which the
state may defray the costs of an enrollee’s pybtigram participation. The bill would
require DHCS to consult with DMHC and DOI to deterenexactly how to implement
enhanced premium assistance programs and reporfitickings to the Joint Legislative
Budget Committee by July 1, 2009.
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Comments and issues

1. Utilizing dollars from employers likely to befficult. In practice, states have had
difficulty capturing employer contributions towarldsalth coverage to employees who
qualify for public health coverage programs. Dasig public coverage to “wrap
around” existing employer coverage is administedyiicumbersome because employers
plans vary greatly. Redirecting employer contridno to the state, to help pay for
coverage through public programs for the employeedifficult to do without imposing

a mandate on employers. In practice, it may bigcdlf to achieve the nearly $1 billion

in funding the fiscal analysis assumes would cormmfthese payments.

C. Redirection of county funds —section of the itiative: 9, 10, 11

Under the initiative, counties would share in thets of program expansions under the
premise that they would receive savings, as cosiatie currently responsible for
providing health care to indigent persons who havether means of paying for
necessary medical care as required by Section 15100D@ Welfare and Institutions
Code. Counties use a variety of funding sourceshie mandate, including realignment
funds (consisting of a portion of state sales taekvehicle license fees (VLF),)
Proposition 99 tobacco tax funds, county funds, faed paid by patients.

Counties use a variety of mechanisms to providedare. Some operate public hospitals
and clinics, while others contract for these sa&wicThirty-four smaller counties
participate in the County Medical Services Prog(@®MSP), established in 1983, which
contracts for services and arranges for care fiigent patients in those counties. Data
on county expenditures for indigent care is inadégu However, recent estimates
suggest that counties may spend only $250-$750adymer person on care for the
medically indigent, well below the estimated cdspividing health coverage, which

has been estimated to be $3,000 to $4,000 anmelgnrollee.

The initiative would require counties to pay 40qast of the cost of the coverage
expansions for three groups: 1) Medi-Cal eligipifior medically indigent adults with
incomes below 100 percent of the FPL, 2) Medi-Galamsion for parents and caretaker
relatives and 19- and 20-years-old with an incom¥s0 percent of the FPL or less, and
3) those receiving subsidized coverage througlptinehasing pool whose incomes are
below 150 percent of the FPL. The initiative woalp these payments at $1 billion
annually. ABX1 1 would require that expanding aage to low income adults would be
contingent upon the counties paying a share oftisés.

The initiative would provide that the specific ambeach county must pay will be
determined by subsequent statute. The initiatinects the Department of Finance, in
consultation with counties, to recommend to theiglagure a methodology or formula
which would have to be enacted by statute. Thetinie also provides that a county can
ask the state for temporary modification of therfala if it is suffering from fiscal
distress from unexpected high costs or expectedgsido not materialize.



STAFF ANALYSIS OF ASSEMBLY BILL X11 Page 30

All of the provisions related to the county shafea@st may be amended by the
Legislature with a majority vote.

Comments and issues

1. Some counties may not benefit as much as assunvéhile counties would enjoy
some savings from the program expansions, couaieégpublic hospitals express
concerns that the proposal would redirect realigntmfiends from counties without taking
into account whether their cost of serving indigestients has actually decreased.
Another factor affecting county costs is that tiaey still have Section 17000 obligations
for this population for some mental health, substastbuse and dental care programs.
Small- and medium-sized counties that do not hgwebdic hospital may face more risks
as they will not benefit as much from the hospitéd increase.

2. The proposed budget contains provisions thatlddead to higher county costs for
indigent care. The Governor’s budget contains proposals to cagatleare for adults in
Medi-Cal. In addition, the Governor’s proposed dpeidcontains provisions that increase
the administrative requirements associated withiNdad. These actions could also
increase the cost of the counties’ Section 1700i¢ations.

D. Tobacco tax - section of the initiative: 7

Existing state law imposes a tax on distributorsigarettes and tobacco products at
specified rates. The existing taxes imposed bydesequal to 87 cents per pack of 20
cigarettes and are allocated in the following manne

» 10 cents to the General Fund;

» 25 cents to the Cigarette and Tobacco ProductaSErind (created by Proposition
99 in 1988);

e 2 cents to the Breast Cancer Fund (created by AB%1993); and

* 50 cents to the California Children and FamilieastiFund (created by Proposition
10 in 1998).

For other tobacco products (including cigars, smgkobacco, chewing tobacco, snuff,
and products containing at least 50 percent toha&eoposition 99 imposes a tax on the
wholesale cost of the tobacco products distribategirate which is equivalent to the
combined rate of tax imposed on cigarettes. Int&chd Proposition 10 imposes an
additional tax on tobacco products which is eq@rato a 50-cent per pack tax on
cigarettes.

The initiative that accompanies ABX1 1 would impaseadditional $1.75 per pack tax
on cigarettes, beginning in May, 2009. Existing Enacted in Proposition 99 would
require that the tax on tobacco products be rdyegh equivalent amount as determined
by the Board of Equalization (BOE). The initiatmeuld require the BOE to administer
the tobacco tax provisions, including collecting thx, which is consistent with existing
law.
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Comments and issues

1. Tobacco tax revenues may not keep up with fasted increases in program costs.
The proportion of Californians who smoke has cdesity declined. Tobacco tax
revenues have not grown with the overall econontyiacome growth. Tobacco
revenues have been declining except when therelleuerate increases or increased
efforts against tax evasion. Although an increagebacco tax revenues is expected
with a rate hike, the overall proportion of smokerl decline even more rapidly in the
face of higher prices. The failure of tobacco sataegrow could provide a revenue
shortfall for the ABX1 1 proposal, a problem exdated by the rapid growth of medical
costs beyond the rate of overall inflation.

2. The tobacco tax in the initiative will affeché revenues from the other state tobacco
taxes The higher price of cigarettes and tobacco petedwill mean higher revenues, but
will also have the effect of reducing consumptihjch in turn will reduce revenues for
the current tobacco taxes and the purposes thastrge. As a result, the initiative
would backfill, that is hold harmless, the othesgnams and funds to the extent they are
affected by this tax. There are exceptions. Takf@nia Children and Families Trust
Fund will not be backfilled for the amount of funiti&it were spent on health insurance
for children in the 2007-2008 fiscal year. The pite, Physician Services, and
Resources accounts in the Cigarette and Tobacau&soSurtax Fund would not be
backfilled.

3. Higher taxes could mean greater tax evasidurchase of cigarettes through
avenues that escape taxation has been a contiprobgem for both the state and federal
government. The state has instituted measuresitee this evasion, with some success.
The higher the tax, the greater the incentive tdketaand/or purchase untaxed cigarettes.
A number of law enforcement groups have expressadern that the tax increase in the
bill could lead to an increase in illegal traffiokji of cigarettes.

E. Federal funds - sections of bill- 48,53, 62-@&&,71,72,77; sections of the initiative:
12

Many components of ABX1 1 rely on federal fundiagleast in part. The coverage
expansions, except for undocumented children,oelfederal Medicaid funds. The
Medi-Cal hospital rate increase relies on federatiamng of the assessment to provide
the increased payments for public and private halspi

ABX1 1 would also require changes in existing ustederal funds that would require
federal approval. The proposal would reduce fr&#dmillion to $100 million the
amount of funds available annually to the publisgitals from the Safety Net Care Pool
(SNCP) and would also redirect $180 million in fartdat certain counties are receiving
for implementation of the current hospital waivererage initiative program.
Disproportionate share hospital (DSH) funds, wlaoh payments to hospitals that serve
a large number of Medicaid and uninsured, wouldeoérected to coverage. The
coverage expansions, insurance mandate and higbeirGal rates are expected to
reduce uncompensated costs that hospitals incuth té decline in uncompensated
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costs, the state would not be able to claim DSHI$unTo maintain the use of these
funds, the state would request federal approvaseoDSH funds for other purposes, such
as coverage expansions.

ABX1 1 would alter Medi-Cal and other payments @od2signated public hospitals
under the state’s hospital demonstration waivercwtvas approved in 2005. Under the
waiver, these hospitals receive Medi-Cal paymentsérvices to Medi-Cal patients, up
to established limits, but must use their own doentad expenditures (referred to as
“certified public expenditures”) as the state maté&BX1 1 would set up a different
system which would require federal approval.

Comments and issues

1. Host of federal approvals requiredcsome elements of ABX1 1 are very likely to
receive federal approvals; for others gaining theessary approvals may be more
difficult. Many of the major components have begproved in other states, although
not as a complete package. By the time, fedegaioajals are sought there will be a new
administration and, perhaps, different policiesve@ these uncertainties, there is some
risk to the proposal until the federal governmea hpproved these options.

2. State is unlikely to obtain adequate SCHIP fund for children’s expansion.
Congress and the President have come to an agreem&CHIP funding, which was
reauthorized in late 2007. The proposed fundinglewill not support the size of the
expansion envisioned in ABX1 1. However, the state use Medicaid funds, although
the matching rate, 50 percent, is less advantagbanshe rate for SCHIP. The funding
levels for SCHIP could change as Congress musthreare the program in March of
2009.

F. Hospital assessments — section of initiative21

The initiative provides for a new hospital fee gbercent of aggregate net patient
revenue of hospitals. Private and small publigitats would pay the state
approximately $1.7 billion in fees in the first yed implementation, an amount which
would be almost doubled by obtaining federal matghHunds. The total amount of $3.3
billion would then be paid to hospitals based dorenula contained in the bill. The
hospitals would receive a rate increase of apprateiy $1.5 billion for both inpatient
and outpatient services. Six hundred million wdugdpaid to Medi-Cal managed care
plans, which they, in turn, would be required tg pahospitals, with the specific
amounts for individual hospitals being subject égaotiations between the plans and
hospitals. Another $600 million would be usedtfor hospital services paid for in the
Medi-Cal and Healthy Families program expansions.

Similarly, public hospitals would pay a new hospi&e, which would generate $600
million in the first year of implementation. Thate increase for public hospitals would
be different than for private hospitals as theestdteady provides the maximum funding
allowed under state law. The funds raised by ¢ieecin public hospitals would be used as
general funding for ABX1 1. The state would prava Medi-Cal rate increase for public
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hospitals with state funds, using state fundsdn b6f local funds as the state match.
These funds would be matched with federal fundsthed paid back to the hospitals,
either directly or indirectly through increased pents from managed care plans and
from payments for hospital services provided uridercoverage expansions.

Comments and issues

1. Governor’s budget contains provisions that cdumpact these proposalsihe
proposed budget would divert hospital funds, incilgddSH funds, to other purposes,
thereby reducing hospital reimbursements. |If treeseeadopted, these would reduce
funds for coverage expansions or hospitals. Thigéiudoes contain a proposed Medi-
Cal rate decrease, but hospital inpatient ratesyaemnpt.

G. Individual contributions — section of the bill: 53

The fiscal analysis assumes that under ABX1 1 ab21& billion of the purchasing
pool’'s $7.1 billion in costs at full implementatiarould come from employees and
dependents who obtain coverage through the pabkifiorm of premium contributions.
These contributions would vary as a function obme and with the choice of plan, and
would represent a small percentage of the full ob#te coverage for lower income
enrollees and a higher percentage of the costifiehincome enrollees.

H. Contingencies in event of funding shortfall - sction of initiative: 5

Under the proposed initiative, twice annually thieeBtor of Finance would be required
to review the funds available, and projected t@avalable, to support the provisions of
ABX1 1 and other information, as specified, andiébermine whether the revenues are
sufficient to fund the programs and provider rastablished and expanded by ABX1 1
in the current fiscal year and in either of the fwlbowing fiscal years. If the Director
determines that the funds are not sufficient, heherwould be required to so notify the
Governor and the Legislature, including the Joiegiklative Budget Committee. If the
Legislature does not pass legislation to addres$&isbal imbalance within 180 days,
several provisions contained in ABX1 1 would becanoperative, including the
mandate to enroll in and maintain minimum credegatdverage, the requirements that
health plans and insurers offer coverage withogame to medical status, the health
insurance risk adjustment and reinsurance prossibat MRMIB and the Commissioner
are required to develop to assist plans and insumenanaging risk in the individual
insurance market, the tax credit administered byMWB and the Medi-Cal eligibility
expansions for adults. In addition, beginning loe January*lwhich falls at least 270
days after the Director’s notification, Medi-Catesa for hospital services would revert to
the rates that were in effect on June 30, 2010.

If the Legislature and Governor took no furthepstéo address the imbalance and these
provisions were triggered, several provisions efltll would remain in effect, including
the purchasing pool, all of the assessments armas taith the exception of the hospital
fees, requirements pertaining to coverage tiergatiag restrictions in the individual
insurance market, the children’s coverage expassitve Medi-Cal eligibility
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streamlining provisions, data collection and tramepcy provisions, and other health
insurance regulatory reforms such as the medisaldatio and prohibitions on rescission
of health insurance contracts and policies.

Comments and issues

1. Some reductions could be done administrativelythrough the budget, others
would require follow-up legislation.A number of elements of ABX1 1, including
funding for community clinics and the diabetes, Sitye tobacco, and community
makeover grant program provisions, provisions degahith Medi-Cal rates for physician
services, and the proposed specific tax crediblider residents, are subject to
appropriation by the Legislature by the terms oABlL and could be reduced or
eliminated through the budget process without &rggy the process whereby major
elements of the bill would be made inoperative gétber these elements may comprise
some $800 million of the $14 billion in total expiures for programs associated with
the bill. In addition, MRMIB is given significaruthority to alter the benefits and cost
sharing requirements associated with the coveremeded through the purchasing pool
in order to ensure the fiscal solvency of the @ its changes could be implemented
administratively, although it is not known how munkrsavings it could achieve using its
administrative discretion. However, fundamentaraes in the revenues and costs of
the program over time (for example, if one or miamancing elements in the proposed
initiative were invalidated, or if revenues andtsagow disproportionately over time,)
would likely require enactment of further legistatior would result in initiation of the
process to make major provisions inoperative.

VI. Scope of Practice Changes - sections of bill; 3

A. Supervision of medical assistant&xisting law authorizes medical assistants (MAS)
to administer medication by intradermal, subcutaseor intramuscular methods, and to
perform injections and perform skin tests and aolda technical supportive services,
upon the specific authorization and under the sugien of a licensed physician and
surgeon or a licensed podiatrist. In the caseiafgoy care clinics and specialty clinics,
MAs may perform these duties upon the specific @aughtion of a physician assistant
(PA), a nurse practitioner (NP), or a nurse-midwikxisting law authorizes a
supervising physician and surgeon at a primary ciame to directly provide written
instructions to be followed by an MA in the perf@nte of such tasks or supportive
services. Existing law also permits the writtestinctions from the supervising
physician and surgeon, to allow supervision of &k tdl be delegated to an NP, nurse-
midwife, or PA, and allows the tasks to be perfairbg the MA when the supervising
physician and surgeon is not at the primary cangcabr specialty clinic, under specified
circumstances.

This bill would authorize an MA to perform thesedtment activities under the
authorization of an NP, a nurse-midwife, or a PAmy setting.

The bill would also establish a nine-member TasicE@n Nurse Practitioner Scope of
Practice, with specified membership, to developa@mmended scope of practice for



STAFF ANALYSIS OF ASSEMBLY BILL X11 Page 35

NPs by June 30, 2009, and would require the Diragft@€onsumer Affairs (DCA) to
promulgate regulations, consistent with existing, lthat adopt the Task Force’s
recommended scope of practice by July 1, 2012.

Comments and issues

1. Medical assistant supervision provisions areywbroad. While current law allows
medical assistants to work under the specific aithtion of a physician assistant, nurse
practitioner, or nurse-midwife in a primary care @pecialty clinic, and allows the
instructions of a physician, in a primary careiclito a medical assistant to provide for
supervision of the assistant to be delegated worserpractitioner, physician assistant, or
nurse-midwife, this bill would allow supervision wiedical assistants by nurse
practitioners, physician assistants, and nurse-mgsmo occur in any facility or setting.
This would allow such supervision to occur in medlmffices, retail clinics such as those
at local drug stores, and other unlicensed settimbsre there would be no licensing
oversight. By contrast, AB 859 (Bass, 2006) whi@s sponsored by the California
Academy of Physician Assistants (CAPA), proposed this extension be limited to
licensed settingsAB 859 failed passage in Assembly Business an@$%iohs
Committee.

2. Nurse practitioner scope of practice provisioc@nflict with existing law. Under
current law, the Board of Registered Nursing defiaed interprets the practice of
registered nursing, including practice by nursefitianers. The task force created under
this bill appears to conflict with the Nursing Piiee Act, which reads, in part, “No state
agency other than the board may define or intetpeepractice of nursing for those
licensed pursuant to the provisions of this chamtedevelop standardized procedures or
protocols pursuant to this chapter, unless so atubby this chapter, or specifically
required under state or federal statute.Sénate Business Professions and Economic
Development (BPED) committee analysis of provisismsilar to those contained in the
bill states that it is the Legislature’s prerogatte determine scope of practice for
licensees under the Business and Professions Cdus provision should be amended to
instead require Department of Consumer Affairemmmend a legislative proposal for
any changes to the scope of practice for nursdipoaers.

VII. Data Transparency and Pay-For-Performance Provsions — sections of bill 13,
32-33

The bill contains several provisions designed foaexi reporting and public disclosure of
health care cost, quality, and outcome data (Se&tidelow) and to link payments to
providers to their performance on established tualdicators (Section B, below).

A. Data collection and transparency

The bill would establish a sixteen-member HealtheQ2ost and Quality Transparency
Committee to develop and recommend to the Secrathealth care cost and quality
transparency plan designed to provide public repgif health care safety, quality, and
cost information, and to monitor the implementatudnthe plan. The committee would
be required to make its recommendations withinyaee of its first meeting and to
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review the plan at least once every three yeah® bill would direct that the plan

provide for collection of data from health planslansurers, medical groups, health
facilities, licensed physicians, and other headtfe@rofessionals, and that it include a
process for assessment of compliance with dataatah requirements and a
recommended fee schedule to fund its implementatiithin 60 days of receipt of the
plan, the Secretary would be required to eitheepicthe plan and develop regulations to
implement it, or refer the plan back to the comeattor further modifications. The
Secretary would be directed to assure timely implatation of the plan, including
determining the specific data to be collected,emihg the data, and providing an
opportunity for providers who report data to revi@@mment on, and appeal any
outcome report before it is released. The bill idoequire the Office of Statewide
Health Planning and Development (OSHPD) to proteSecretary with a proposed fee
schedule to be paid by providers to establish apgat implementation of the plan.
Proposed fees would be subject to approval by dwgslature and Governor in the
annual budget. Fees imposed on hospitals spdlyifigauld be capped at 0.006 percent
of their operating costs, as specified. The bdl¥d establish a special fund for fees and
other contributions. The Secretary would be resguto report to the Legislature every
six years after implementation of the plan, anohtdude recommendations concerning
continuation of the committee.

The bill would also require the Office of the Patiddvocate to provide public access to
reports and data obtained by the lead agency.

The proposal would additionally require OSHPD, begig January 1, 2010, to publish
risk-adjusted outcome reports for percutaneousnagointerventions conducted in
hospitals and to compare risk-adjusted outcomeésobpital and physician, and would
establish a process for the appointment of physipanels to review and approve models
used to prepare outcome reports on individual [Eiess.

Comments and issues

1. The bill caps fees to be paid by hospitaBecause fees supporting the committee as
well as the expanded data collection and repodailgd for in the bill are capped for
hospitals, but not for other providers who wouldsbject to reporting requirements,
other providers could be disproportionately asskbasea percent of the overall funding
required to implement these provisions of the bill.

B. Pay-for-performance provisions.

ABX1 1 requires the California Health and Humanviss Agency (CHHSA) to consult
with CalPERS, and affected health provider grotpsgevelop performance benchmarks
for quality measurement and reporting into a comfipaty for performance" model to be
offered in every state-administered health cargnam. The bill further would require
that the benchmarks developed by CHHSA be advaas@dcommon statewide
framework for quality measurement and improvemdrite bill would also require

DHCS to use pay for performance measures for anguap to 25 percent of the Medi-
Cal physician rate increase.
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Comments and issues

1. Does the process envisioned in ABX1 1 promatdy outcomes for patients?
Opponents to this provision have raised the issaegranting CHHSA and CalPERS,
one of the largest purchasers of health coveratgeinountry, broad discretion to adopt
a pay for performance program could have the undded consequence of creating a
disincentive to treat those who are hardest to fcare

2. There are concerns that pay for performance Maihrm those physicians who treat
patients with lower socioeconomic statuslthough the bill requires DHCS to consult
with various stake holders in developing guidelif@spay for performance measures,
there is no indication that they should attempetmgnize pay for performance
difficulties based on larger clinical and socioemmic factors such as poverty, English as
a second language and mental health. Opponentsivrenorecerned that there may not be
such an adjustment mechanism and, if there igtthay not adequately take into
account the actual difficulties and costs of tregthese patients. In other pay for
performance programs, physicians who treat those whfficult to care for are often
penalized because they may be less likely to mestgdated goals.

VIII. Other provisions

A. Hospital and physician rates - sections of bill72, 76, 77

The bill would require Medi-Cal to pay private asykcial district hospitals the
maximum allowed under federal law. The paymentsldibe adjusted annually by a
cost escalator. As noted earlier, the increaseddtior the Medi-Cal rate increase would
be generated by a fee on hospitals. The colldedould be matched with federal
funds and paid back to hospitals in the form ofedMCal rate increase. The hospitals
would get a direct increase in rates for inpatard outpatient fee-for-service Medi-Cal.
In addition, Medi-Cal managed care plans would &id more for the hospital services of
those they cover, but the entire amount must begabhrough to hospitals with the
specific amounts subject to negotiation betweerpthes and the hospitals. Hospitals
will also see increased revenues through the hadsmmponent of the coverage
expansion programs.

For physicians, the amount of the rate increasetispecified. Instead, the bill’'s
provisions would allow reimbursement to be esthieltsat a percentage of the amount
paid by Medicare for the same services. The lblid also prohibit any reduction in
Medi-Cal rates for physiciaservices that are currently paid at or above thditéee
reimbursement rate. The amount of the increaphysician rates would be subject to
appropriation in the annual state budget and woeddire obtaining federal matching
funds. As indicated in the previous section ofdhalysis, the bill would allow DHCS to
set aside as much as 25 percent of the rate irctedse paid based on pay for
performance measures. A recent study by the Ursitute showed that California’s
Medi-Cal payments to physicians average only 5@qudrof Medicare rates for similar
services, which is below the national Medicaid agerof 69 percent. Other studies have
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found that low payment rates contribute to low saigphysician participation in Medi-
Cal.

Comments and issues

1. The Governors’ proposed 2008-2009 budget cardaate cuts for Medi-Cal

providers Hospital inpatient services were exempted frata cuts in the Governor’'s
proposed budget, but supplemental funds used tdopdlge uncompensated costs of
treating Medi-Cal patients and the uninsured weopgsed tde cut, as well as
outpatient payments. If these cuts were to be tadpine gap between what hospitals are
paid now and what they are required to be paid BXA1 would increase. Because the
modeling assumes that, under ABX1 1, physiciang'sravould be increased to 70
percent of Medicare, there would be a gap that doekd to be made up if that goal is to
be achieved. In the near term, the reductiontesraontained in the proposed budget
would exacerbate the continuing problem of physigarticipation in the Medi-Cal
program which would also apply to the coverage agjmns proposed in ABX1 1.
Adjusting for this problem would require an addit&b cost for the program proposed in
ABX1 1.

2. Physician rate increases are left up to futusgislation. ABX1 1 would require that
any increase in payments to physicians would oooly if an appropriation was made in
the annual budget act.

B. IHSS worker provisions - section of bill: 60

Existing law establishes the In-Home Supportivevi8es (IHSS) program under which
counties arrange and provide for specified serviceapproximately 400,000 aged,
blind, and disabled persons who are otherwiseshtafi being placed in a nursing home
or other institution if they did not receive IHS&ces. Federal (Medicaid), state and
county funds are used to finance the current systhioh is projected to cost
approximately $4 billion next fiscal year or, oreaage, a cost of $10,000 per recipient.

The current IHSS program provides: (1) domestigises, such as housework, shopping
for groceries and meal preparation; (2) non-medeasonal care services, such as
toileting, dressing, transportation; (3) paramedseavices, such as giving medications
and changing a colostomy bag; and, (4) protectinpervision for those who, due to
cognitive decline or dementia, cannot be left alfumeextended periods.. The federal
government finances approximately half of thesescasd the state and counties share in
the remaining half of the cost using a formula Bfp@rcent state and 35 percent county
funding. The federal government has approved thesgrams because of the savings
accruing both to the state and to the federal gowent by keeping these patients out of
institutions.

ABX1 1 increases the state funds that can be uspdyt for IHSS workers’ health
benefits by the county or public authority, whiglke antities established to administer
portions of the IHSS program in some counties. r€hly, the state provides its share of
funding, 65 percent, of the statutorily allowed #1Pper hour in wages and $.60 in
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benefits. The increases would be sequential, withdf the three proposed increases
conditioned upon a specified increase in the stageheral fund. The first increase
would raise the benefits that the state would shmpaying to $.85, the second increase
would increase benefits to $1.10 and the thirdit@%. ABX1 1 also provides that, if the
employee representative chooses, health care tseoafi be provided through a trust
fund and the county or public authority must albhgehat decision.

Comments and issues

1. IHSS provisions affect counties and safety hefspitals Increasing funding for
benefits for IHSS workers would increase both saaig county costs, assuming most
counties make the benefit adjustmentbe fiscal impact assessment for ABX1 1
assumes the cost to the state in the first fulf p¢éamplementation would be $21 million,
and that these costs would likely increase in #o®sd and third stage increases provided
by the bill. County costs are unknown. Curresthyne counties provide benefits to
IHSS workers with a plan that is centered on thengphospital. To the extent that
health benefits are increased for IHSS workers,¢buld be a benefit to the county by
increasing the coverage in the plan and reducimgmpensated costs at the hospital.
However, to the extent that trusts contract witbvpders other than the county, this could
have a negative impact.

2. Language regarding trusts is uncleatABX1 1 does not provide any reference or
requirements as to the type and structure of frunst that would be used for providing
benefits. Proponents state that it would be a-Haftley trust which is created in federal
law so that private sector unionized employeesgedtealth and other benefits. Most
Taft-Hartley trusts are structured in a way thakesathem subject to ERISA regulation.

A basic characteristic of a Taft-Hartley trusthat the fund and its assets are managed by
a joint board of trustees equally representativeahagement and labor. Such a board is
not specifically provided for in ABX1 1. In addii, these trusts are not subject to
regulation as health plans or insurers in Califrni

C. Electronic prescribing - sections of bill: 7-1023, 34

Existing law makes it a crime for healing arts piteaners to engage in or receive
consideration for activities associated with thfemal of patients. Existing law exempts
from this restriction the provision, in certain easof non-monetary remuneration in the
form of hardware, software, information technol@yy training services used solely to
receive and transmit electronic prescription infation, as specified. The bill would
permit Medi-Cal managed care organizations to pl®wardware, software, or
information technology, as well as the traininges=ary to receive and transmit
e-prescription information, to pharmacists and étwork pharmacies.

Existing pharmacy law defines "prescription” asoaal, written, or electronic
transmission order, meeting specified requiremeitss bill would define “e-
prescribing” as a prescription , or prescriptiolated information, transmitted between
the point of care and the pharmacy, using eleatroradia.
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The bill would require every licensed prescribepbarmacy to have the ability to
transmit and receive e-prescriptions by Janua012, and would give the State Board
of Pharmacy and other specified licensing boardsaaity to ensure compliance. The
bill would prohibit e-prescribing from interferingith a patient’s existing freedom to
choose a pharmacy or with a prescribing decisidheapoint of care, and would
additionally require prescribers to offer patiemtaritten receipt that includes specified
information.

The bill would require pharmacies and prescribershiare patient eligibility information,
drug formularies, drug costs, patient medical lmgtand medication reference
information with other prescribers, dispensersrplaey benefit managers, or health
plans. E-prescription systems would be requiréteeito comply with national standards
for data exchange or be accredited; to allow riea¢-tverification of an individual's
eligibility for benefits; to comply with state arielderal confidentiality and data security
requirements; and to comply with state record tetarand reporting requirements.

The bill would require DHCS to identify best praets related to e-prescribing, to make
recommendations for statewide adoption of e-presugiby January 1, 2009, and to
develop a pilot program to foster the adoption asel of e-prescribing by health care
providers who contract with Medi-Cal, contingenbaghe availability of federal

funding. The bill would also permit DHCS to progid-prescribing technology to
participating Medi-Cal providers, and require hieglans and insurers to make the most
current prescription drug formularies availableceienically to prescribers and
pharmacies.

Comments and issues

1. Potential impacts on providers and pharmacies.Senate Business Professions and
Economic Development Committee analysis of sinplawvisions in an earlier proposal
notes that requiring real time verification of betseand coverage will likely increase
providers’ hardware, software, and information tedbgy maintenance costs.

D. Electronic health records - sections of bill: &, 44

Existing law, under the federal Health Insurancedality and Accountability Act
(HIPAA), sets forth national standards and requeets for the transmission, storage,
and handling of certain electronic health care.datais bill would require, by January 1,
2010, CalPERS to provide an electronic persondthheacord (PHR) for enrollees.
Electronic PHRs would be required to provide, atisimum, access to real-time,
patient-specific information regarding benefit éigity and cost sharing requirements,
but would permit records to incorporate additiosiata at the option of the enrollee.

The bill would also permit MRMIB to provide or armge for the provision of electronic
PHRs for Healthy Families enrollees, to the extkat funds are appropriated for this
purpose. The bill would permit access to be predithrough a web-based system and
would specify additional information that MRMIB magquire to be included in the
electronic record, at the option of the enrollee.
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The systems developed by CalPERS and MRMIB woulceaired to adhere to national
standards for interoperability, privacy, and datehange, or to be certified by a
nationally recognized certification body and to g@ynwith applicable state and federal
confidentiality and data security requirements.

E. Healthy Actions and incentive rewards - sectianof bill: 16, 28.5, 37, 42, 57, 74

Existing law requires, by regulation, health plamsover basic health care services and
medically necessary services, as defined. Thevollild, effective January 1, 2009,
require every health care service plan and eveligypof health insurance, except for a
Medicare supplement plan, that covers hospital,icagdr surgical expenses on a group
or individual basis to offer to include a Healthgtidn Incentives and Rewards Program
(Healthy Actions program), as defined, in conneacttoth a health care service plan or
insurance policy, in the case of a group policydanthe terms and conditions agreed
upon between the group and the health plan orenstihe bill would require health

plans and insurers to communicate the availahlitthe program to all prospective
groups with whom they are negotiating and to exgsgroups upon renewal.

The bill would require all Healthy Actions prograiagproved by the DMHC director

and the Insurance Commissioner to be offered aicdgronsistently across all groups,
potential groups, and individuals and to be offeard priced without regard to the health
status, prior claims experience, or risk profildled members of a group or individual.
The bill would prohibit a plan or insurer from catiohing the offer, delivery, or renewal
of a contract that covers hospital, medical, ogmal expenses, on the group’s purchase,
acceptance, or enroliment in a Healthy Actions paog The bill would also prohibit
rewards and incentives from being designed, pravidewithheld based on the actual
health service utilization or health care claimpeaxience of the group, members of the
group, or the individual.

The bill would require health plans to file the gram description and design as an
amendment to its application for licensure and waabuire insurers to file the same
information with the Insurance Commissioner in oredemonstrate compliance with
these requirements. The bill would also requiee@MHC director or Insurance
Commissioner to disapprove, suspend, or withdrayyaaduct or program developed if
it is determined that the product or product desigs the effect of allowing health care
service plans to market, sell, or price health cage for healthier lower risk profile
groups in a preferential manner that is inconstsigtin current law.

The bill would require CalPERS to provide a Heal#fggions program to its enrollees by
January 1, 2010, and would require DHCS to establislealthy Actions program as a
covered benefit under Medi-Cal only to the extéiat federal financial participation is
obtained. The bill would require DHCS to secumefal financial participation and all
federal approvals necessary to implement and fuadi{€al Healthy Actions program
services.

The bill would require that any Healthy Actions gram include health risk appraisals,
access to an appropriate health care providenviewethe results of the appraisals, and



STAFF ANALYSIS OF ASSEMBLY BILL X11 Page 42

incentives or rewards for enrollees to become ragaged in their health care and to
make appropriate choices that support good hedlte. bill would permit incentives and
rewards to include, but not be limited to, healtarpium reductions, differential co-
payment or coinsurance amounts, cash paymentsresmmption pharmacy products or
services, exercise classes, gym memberships, agtitvmeanagement programs. The
bill would also prohibit Healthy Actions prograngrerements from replacing any other
requirements that plans or insurers provide health screening services, childhood or
adult immunizations, and preventive health careices.

Employers would be permitted to provide health cage that includes a Healthy
Actions program that meets the above requiremerdgparmit an employer-offered
program to include monetary incentives and premgost reductions for nonsmokers and
for smoking cessation activities.

Comments and issues

1. No CHBRP analysis of benefit mandates in prograrAB 1996 (Thomson — Chapter
795, Statutes of 2002) and SB 1704 (Kuehl — Ch&j@4r Statutes of 2006) require that
the California Health Benefits Review Program (CHBRogether, p